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Top Workplace Law Developments to Expect Under
President Biden
•
•
•
•
•
•
•
•
•
•
•

Workplace safety
Wage and hour law
Future of work, i.e. misclassification, independent contractors
Pay equity
Labor relations
Employee benefits
Employee leaves
Employee privacy and data security
Restrictive covenants
Immigration
Affirmative action

COVID-19 Dominated
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COVID-19 Related Litigation
U.S. TOTAL COVID LAWSUITS = 1,426
• Most Common State– California (301)
• Most Common Case Type – (1st) Remote Work / Leave Conflicts;
(2nd) Whistleblower
• Most Common Industries – (1st) Healthcare; (2nd ) Manufacturing
and Retail; (3rd) Government Contractors and Hospitality
• Construction (67 – 5%); In home services (34 – 3%)
• Most Common Company Size –
• (1st) 1-50 employees
• (2nd) 101 – 500 employees
5

6

3

2/8/2021
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COVID-19 Related Litigation
Norwood v. Rodi Marine LLC (Louisiana)
• Wrongful death lawsuit filed by the wife of a deceased employee.
• The lawsuit alleges that Company negligently caused his death for:
• failing to provide a safe workplace;
• failing to implement policies and procedures to protect the crew from
COVID-19;
• failing to train crew members on actions necessary to prevent contracting
and spreading COVID-19;
• allowing the captain to remain aboard the vessel while infected with COVID19; and
• permitting the vessel captain to travel to New Orleans when it was on “lock
down” and known to be a COVID-19 hotspot.
** Pennsylvania, California, Michigan and Texas
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COVID & OSHA
OSHA Effects of Pandemic:
• Thousands of COVID-19 complaints and whistleblower filings overwhelmed
OSHA and Cal- OSHA (initially)
• OSHA/Cal-OSHA bench strength has been devoted to COVID-19 issues.
• OSHA has successfully raised average penalties: New penalties 1/15/21 –
willful and repeat - $136,532.00 and serous and other - $13,653.00.
• OSHA more frequently uses willful, repeat and egregious citations likely in the
Biden Administration.
• 30% increase in complaints, with the most common – violation of social
distancing guidelines and failure to provide PPE
8
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Families First Coronavirus
Response Act

FAMILIES FIRST CORONAVIRUS RESPONSE ACT
• The Families First Coronavirus Act (FFCRA) required certain
employers to provide their employees with paid sick leave and
expanded family and medical leave for specified reasons
related to COVID-19.
• The FFCRA encompassed the Emergency Paid Sick Leave Act
(ESPL) and Emergency Family and Medical Leave Expansion
Act (EFMLA).
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FAMILIES FIRST CORONAVIRUS RESPONSE ACT –
CURRENT STATUS
• Expired on December 31, 2020
• Employers can voluntarily continue to provide FFCRA leave to
employees
• But why would you voluntarily provide a leave that you are not
legally obligated to…

FAMILIES FIRST CORONAVIRUS RESPONSE ACT
• The need remains
• Leave slows the spread
• The financial loss may not be as significant as you think
because Stimulus 2.0 provides for continued tax credits (but,
consider state tax implications)
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FAMILIES FIRST CORONAVIRUS RESPONSE ACT
Cons to providing continued FFCRA leave
• Tax credits not guaranteed
• Time spent administering the leave balanced against employee
usage
• Potential for discrimination/retaliation claims
• Work disruption

Expanded State COVID‐19 Paid Sick Leave Laws
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Expanded State Paid Sick Leave Laws for COVID
• Arizana
• California
• Colorado
• Michigan
• Nevada
• New Jersey
• New York

• Puerto Rico
• Oregon
• Rhode Island
• Vermont
• Washington
• Washington D.C.
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OSHA Updates
• For employers required to maintain work‐related injury and illness records,
it’s time to prepare and post the OSHA Form 300A, Summary of Work‐
Related Injuries and Illnesses.
• Some employers must also electronically submit to OSHA no later than
March 2, 2021.
• Remember – according to OSHA, COVID‐19 is a recordable illness. As such,
covered employers are responsible for recording cases of COVID‐19 if:
• the case is a confirmed case of COVID‐19, as defined by the Centers for Disease
Control and Prevention (CDC);
• the case is “work‐related” as defined by 29 CFR § 1904.5; and
• the case involves one or more of the general recording criteria set forth in 29 CFR §
1904.7.

OSHA Updates
• President Biden’s administration has also announced that it has
directed OSHA to consider whether emergency temporary standards
concerning the COVID‐19 pandemic are necessary by March 15, 2021.
• OSHA then released guidance on mitigating and preventing the
spread of COVID‐19 at work.
• OSHA stated the guidance was prepared “for planning purposes,”
which suggests this is likely the first step towards OSHA implementing
an Emergency Temporary Standard that will provide required steps
for employers to take.
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OSHA Updates
OSHA’s latest guidance indicates that implementing a COVID‐19
prevention program is the most effective way to mitigate the spread of
COVID‐19 at work, similar to California and Virginia’s standards.
The following elements are recommended by OSHA…

OSHA Updates
• Assignment of a workplace coordinator to address COVID‐19 issues.
• Identification of where and how workers might be exposed to COVID‐19 at work through
a hazard assessment.
• Identification of measures that will limit the spread of COVID‐19 in the workplace,
including engineering hazards, administrative policies and additional personal protective
equipment.
• Consideration of protections for workers at higher risk for severe illness through
supportive policies and practices.
• Establishment of a system for communicating effectively with workers in a language they
understand, including a system for employees to self‐report COVID‐19 symptoms or
exposure.
• Education and training for workers on COVID‐19 policies and procedures.
• Instructing workers who are infected or potentially infected to stay home and isolate or
quarantine.
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OSHA Updates
• Minimizing the negative impact of quarantine and isolation on workers
through telework and flexible paid leave policies.
• Isolating workers who show symptoms at work.
• Performing enhanced cleaning and disinfection after a suspected or
confirmed case of COVID‐19.
• Providing guidance on screening and testing.
• Recording and reporting COVID‐19 infections and deaths.
• Implementing protections from retaliation and setting up an anonymous
process for employees to voice concerns about COVID‐19 hazards.
• Making a COVID‐19 vaccine available at no cost to employees.
• Not relaxing preventative measures for employees who have been
vaccinated.

This Photo by Unknown Author is licensed under CC BY

State Safety Laws Directed at COVID‐19
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State Safety Laws Directed at COVID‐19
• California
• Illinois
• Kentucky
• Massachusetts
• Michigan
• Minnesota
• Nevada

• New Jersey
• New York
• Oregon
• Pennsylvania
• Rhode Island
• Virginia
• Washington

New Cal/OSHA Emergency Standard
• New emergency standard
approved by OSHA Standards
Board on November 19.
• Effective November 30, 2020.
• Very prescriptive and detailed,
and now Cal/OSHA can cite
employers for violations.
• Includes a significant paid time
off mandate for employees
excluded from the worksite.
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New Cal/OSHA Emergency Standard
1) Written COVID-19 Prevention Program
• Must include specific elements
• May be a stand-alone document or incorporated into an
employer’s existing IIPP
2) Notice of COVID-19 Exposures and Cases
• Must notify within one business day
• Many of the notice requirements overlap with AB 685
(discussed later), but there are some differences
• Must notify local public health departments of “outbreaks”

New Cal/OSHA Emergency Standard
3) Exclusion of COVID-19 Cases and Exposures
• Very specific timelines for requiring exclusion of employees that
have COVID-19 or have been exposed
• Must continue and maintain earnings, seniority, benefits and
right to return to former job
4) Specific Return to Work Criteria
• Cannot insist that employees obtain a negative test before
returning to work (differs from CDC guidelines)
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New Cal/OSHA Emergency Standard
5) Testing
• Must offer free testing during working hours when there has been
one positive case in the workplace
• Additional weekly or twice weekly testing requirements for
“outbreaks” (3 cases in 14 days) and “major outbreaks” (20 cases in
30 days)
6) Additional specific requirements related to physical distancing,
face coverings, employer-provided transportation and housing,
and training and instruction
• Check out our website and recent legal alert for additional
information and resources about this new emergency regulation

States with Worker’s
Compensation
Presumption for
COVID‐19 Case

14

2/8/2021

States with Worker’s Compensation Presumption
•
•
•
•
•
•
•
•
•
•
•
•

Alaska (enacted but expired)
Arkansas
California
Connecticut
Florida
Illinois
Kentucky
Massachusetts (pending)
Michigan
Minnesota
New Hampshire
New Jersey

•
•
•
•
•
•
•
•
•
•
•

New Mexico
New York (pending)
North Dakota
Ohio (pending)
Puerto Rico
Rhode Island (pending)
Utah
Vermont
Washington
Wisconsin
Wyoming

SB 1159 – Workers’ Compensation
Presumption
• Subject of one of Governor
Newsom’s Executive Orders
during the pandemic.
• One of the hot issues when
the Legislature returned –
multiple bills dealt with this
subject.
• Ultimately, the bill that was
signed was SB 1159.
• Went into effect immediately.
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SB 1159 – Workers’ Compensation
Presumption
The law has three parts:
1. Codifies E.O. that ran through July 5, which said:
• A case is presumed to be covered by W/C if infected employee tests
positive or is diagnosed within 14 days of their last day worked outside
the home
• The physician diagnosis must be confirmed by a test within 30 days
• The presumption is rebuttable by evidence, but the claim must be
denied within 30 days to be eligible for rebuttal

2. Extends the above for first responders and healthcare
providers so that the E.O. provisions bridge beyond July 5 for
those groups

SB 1159 – Workers’ Compensation
Presumption
3. Creates a new rebuttable presumption for cases occurring on or
after July 6 but only where the employer had an “outbreak”
An outbreak is:
• 4 positives in 14 days if 100 employees or less;
• 4 percent of employees if over 100;
• or closure by public health authorities

• Workers’ compensation carrier reporting requirement added as well
when an employee tests positive – three business days (plus a “look
back” reporting period to positive tests back to July 6…within 30
business days of effective date of bill).
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AB 685 – COVID-19 Reporting Obligation
• Legislation introduced
following some highlypublicized “outbreaks” where
employers were alleged to
have not informed
employees.
• Imposes some significant and
complex notice requirements
that went into effect on
1/1/2021.

AB 685 – What Triggers the Notice?
Employers are required to provide notice within one business
day when they receive “notice of a potential exposure.”
• Notification from a public health official or medical provider that an
employee was exposed to a qualifying individual at work.
• Notification from the employee or their emergency contact that they
are a qualifying individual.
• Notification through employer’s testing protocol that they are a
qualifying individual.
• Notification from a subcontracted employer that a qualifying
individual was on the worksite.
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AB 685 – What is a Qualifying Individual?
1) Has a laboratory-confirmed case of COVID-19;
2) Has a positive COVID-19 diagnosis from a licensed health
care provider;
3) Has a COVID-19 related order to isolate from a public health
official; or
4) Has died from COVID-19.

AB 685 – Who and What?
1) Must give notice to employees (and any employees of
subcontractors) who were on the premises at the same
worksite as the qualifying individual that they may have been
exposed.
2) Must give notice to employees (and any employees of
subcontractors) who may have been exposed with
information about COVID-19 related benefits they might be
entitled to under federal, state and local law.
3) Must notify all employees of the disinfection and safety plan
that the employers plans to implement per CDC guidelines.

18

2/8/2021

AB 685 – “Outbreak” Notice
If number of cases meets the definition of an “outbreak”
(generally 3 cases) must notify local public health agency
within 48 hours of:
• Names of employees
• Number of employees
• Occupation and worksite of employees
• Business address and NAICS code of the worksite
Must also notify local public health of any subsequent cases.

Vaccination Issues and Guidance
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Vaccination Issues and Guidance
Fisher Phillips recently conducted a survey on employer
vaccination attitudes:
• Only 9% of respondents said they were considering requiring employees to
take the vaccine as a condition of their employment, while 64% said they
were not thinking about mandating it. Meanwhile, 27% said they were
unsure what they would do.
• Of those considering a mandate, agricultural and food production
employers are far and away the likeliest to require it (18%). Employers in
the construction (13%), healthcare (12%), hospitality (11%), and retail
(10%) industries also rank near the top. Least likely to mandate the
vaccine? Government employers (4%), and those in the finance and
insurance (5%), professional services (5%), automotive (6%), manufacturing
(7%), and education (9%) industries.

Vaccination Issues and Guidance
Fisher Phillips recently conducted a survey on employer
vaccination attitudes:
• Close to half of all respondents (43%) are unsure about whether to
offer some form of incentive to those workers who receive the
vaccine, many commenting that their hesitancy is fueled by the
current legal uncertainty.
• Meanwhile, more than a third of respondents (36%) are not
interested in offering incentives, with 21% indicating that they were
currently planning or considering offering incentives to their
vaccinated workers.
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Vaccination Issues and Guidance
Fisher Phillips recently conducted a survey on employer
vaccination attitudes:
• Of those employers considering incentives, the two most popular
categories include cash/gifts (38%) and paid time off (30%).
• When it comes to those considering cash/gifts, about a quarter of them
(24%) will provide compensation worth over $100, while a similar number
(22%) will consider an amount under $100. The remainder of employers
are either considering nominal company swag (6% will provide company‐
branded merchandise such as t‐shirts or water bottles, or gift cards to the
company store) or unsure of what kind of gift or how much cash they will
give (48%). One of the more creative cash/gifts incentives that is being
considered by several respondents is a company raffle, whereby those
choosing to get inoculated will be entered into a contest to win a prize such
as a $1,000 cash prize, an Apple watch, or some other luxury item.

Vaccination Issues and Guidance
Fisher Phillips recently conducted a survey on employer
vaccination attitudes:
• Of those employers considering incentives, the two most popular
categories include cash/gifts (38%) and paid time off (30%).
• As for those employers considering providing employees with paid
time off, employers are split between providing four hours or less
(11%) or a full day off (11%). A very small percentage (2%) is
considering offering more than one day off. As for now, however, 76%
of employers considering giving PTO to their workers are unsure how
much time off they will provide.
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Vaccination Issues and Guidance
Fisher Phillips recently conducted a survey on employer
vaccination attitudes:
• Meanwhile, 5% of employers believe it is incentive enough for them
to provide onsite vaccinations to their workforce, and another 3%
simply plan on covering any costs associated with the vaccine. A
quarter of respondents (25%) are currently unsure what they will
provide when it comes to an incentive.
• More than three‐quarters of employers (78%) say they will consider
encouraging workers to get the vaccine, with only 9% saying this was
not a tactic they were considering.

Vaccination Issues and Guidance
New EEOC Guidance
• Issued on December 16, 2020.
• Employers can require workers to get COVID‐19 vaccine.
• Under certain circumstances.
• Suggests this applies to the EUA as well.
• When can a vaccine be mandated?
• Only scenario described by EEOC is “direct threat.”
• Still must evaluate medical and religious accommodations.
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Vaccination Issues and Guidance
Direct Threat
• Significant risk of substantial harm to health and safety of
others.
• Key This risk cannot be eliminated or reduced by
reasonable accommodation.
• Example:
• If employee can fully perform job duties remotely
without a potential spread Cannot require
vaccination.

Vaccination Issues and Guidance
Americans with Disabilities Act
• Prohibits discrimination
• Requires “reasonable accommodation”
• Limits an employer’s rights to inquire/conduct medical exams
- Must be job related, consistent with business necessity
- Medical condition must pose a significant risk of substantial harm
- Reliable, objective information must support employers’ concern

• Protects privacy of each employee’s medical information
• Similarly, Title VII may require accommodation of an employee’s sincerely‐
held religious beliefs or practices.
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Vaccination Issues and Guidance
Americans with Disabilities Act – Limitations/Employer
Responsibilities
• EEOC (Equal Employment Opportunity Commission):
- An employee may be entitled to an exemption from vaccine due to an ADA‐
covered disability or other medical circumstance
- An employee may be exempted from a flu shot requirement based on
sincerely‐held religious beliefs, practices, or observances
- In either case – engage in and document communication with employee to
determine whether a reasonable accommodation is needed and feasible
- The process may be as important as the final decision

• Demonstrate consideration of possible reasonable accommodations

Vaccination Issues and Guidance
EEOC Guidance – Proof of Vaccination
• Mandatory Vaccination is Appropriate + No Accommodation
Requirements Applicable=?
• Employer can request proof of vaccination.
• Request not likely to elicit disability info.
• Not a disability‐related inquiry.
• Should stop questions there.
• Any medical information received should be kept confidential.
• Should not provide genetic information.
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Vaccination Issues and Guidance
Medical Examinations and Pre‐Screening Questions
• EEOC says giving COVID‐19 vaccine is not a medical examination
under ADA.
• Employers can issue pre‐screening questions.
•
•
•
•

Must comply with ADA requirements.
Must be job related.
Must be consistent with business necessity.
Need reasonable belief, based on objective evidence, that failure to answer
poses a direct threat.

Vaccination Issues and Guidance
Pre‐Screening Questions
• Circumstances where job‐related requirements are unnecessary.
• If vaccination is offered by employer on voluntary basis.
• Employee’s decision to answer pre‐screening would also be voluntary.
• Cannot discriminate or retaliate if employee refuses to answer.

• Employee receives required vaccination from third‐party not contracted to
employer (e.g., pharmacy or other healthcare provider).

• Medical Information must be kept confidential.
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Vaccination Issues and Guidance
Summary
• An employee may be exempt from mandatory vaccine:
- due to an ADA‐covered disability or other medical circumstances
- based on sincerely‐held religious beliefs, practices, or observances

• In either case – engage in the “interactive process”
• Consider reasonable accommodations
• Document communications with employee
• Train managers
• Process may be as important as the final decision

Vaccination Issues and Guidance
Other Legal Considerations
• State and local laws
- May protect “anti‐vaxxers”
- May protect employees from adverse action for “lawful off‐duty activities”

• Employee rights under Section 7 of the NLRA to engage in PCA
- “protected concerted activities”

• Collective bargaining agreements
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Vaccination Issues and Guidance
Should an Employer Require Vaccinations?
• Good employee relations are vital for many reasons:
- Clients, customers and the public take notice
- Critical to maintaining focus, productivity and community relations
- Consider possible susceptibility to union organizing efforts

•
•
•
•
•

Follow availability of the vaccine.
Employer pays for mandatory vaccines.
Evaluate the likely response of your employees.
Think through logistics (i.e., on‐site?)
Do not underestimate the importance of effective communications with
employees, customers, etc.

Visit FISHER PHILLIPS

VACCINE RESOURCE CENTER for Employers
Fisher Phillips has a number of resources to aid employers with the upcoming
COVID-19 vaccine that can also be used during flu season. We encourage you to
check back often.
• COVID-19 Vaccine FAQs
• Sample policies and procedures
• Data Bank of templates and forms

• 50-state issues
• COVID-19 Vaccine and Flu insights
… and more

Visit fisherphillips.com for up-to-date information
© 2020 Fisher & Phillips LLP
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Wellness Programs

Wellness Programs
• The EEOC recently revealed two new proposed rules concerning how
employers can encourage employees to participate in employer‐
sponsored wellness programs without violating federal law.
• Two rules were released on January 7, 2021 and are slated to be
finalized in March 2021.
• Generally provide that employers must offer much smaller incentives
than previously permitted in order to comply with the ADA and GINA.
• But President Biden has announced that he plans to freeze all
pending regulations for review before they are implemented.
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Wellness Programs
The new proposed ADA rule clarifies the following items:
• Types of wellness programs under the ADA;
• What it means for a wellness program to be “voluntary” under the
ADA;
• What incentives employers may offer as part of a voluntary wellness
program without running afoul of the ADA; and
• What requirements apply concerning notice and confidentiality of
medical information obtained as part of a voluntary wellness
program.

Wellness Programs
The new proposed GINA rule concerns whether employers may offer
incentives to employees in exchange for their spouse (or another family
member who participates in a wellness program) providing information
about their manifestation of disease or disorder and/or to achieve
health outcomes as part of the program.
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Federal Minimum Wage

Federal Minimum Wage
• Currently $7.25/hour (but $10.95/hour for federal contract workers)
• President Biden recently called for an immediate increase to
$15/hour by 2025
• The Senate approved by voice vote a measure prohibiting this
increase
• So, on hold for now…
*Don’t forget to double check any state increases! California is
currently $13.00/hour for employers with 25 or less employees, and
$14.00/hour for employers with 26 or more employees
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We encourage you to subscribe to Fisher Phillips’ alert system to
gather the most up-to-date information. Visit www.fisherphillips.com
and scroll to bottom, click on Subscribe

© 2020 Fisher & Phillips LLP

© 2020 Fisher & Phillips LLP

fisherphillips.com
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