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Legislation Update
• H.R. 4445 – Ending Forced Arbitration of Sexual Assault and
Sexual Harassment Act
• Passed on February 10.
• Amended the Federal Arbitration Act and prohibits employers
from unilaterally enforcing arbitration agreements for disputes
involving sexual harassment or sexual assault.
• All employees subject to arbitration agreements have the right to
unilaterally choose to bring covered claims in arbitration or
court.
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Legislation Update
• Senate Bill 4356 – Responsible Financial Innovation Act
• Introduced in the Senate on June 7, seeks to provide a
comprehensive regulatory framework for cryptocurrency in the
United States
• Bill is not expected to pass, but it could prompt an extensive
legislative process that will likely extend into the next year.
• Could help bring clarity for widespread acceptance of
cryptocurrency and mainstream use by the employer community.
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Important Case Law Update
• Dobbs v. Jackson Women’s Health Organization (June 24, 2022)
• Overturned Roe v. Wade, the authority to regulate abortion is
returned to the people and their elected representatives (i.e., the
states).

…so what does this mean for employers?
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Important Case Law Update
• Dobbs v. Jackson Women’s Health Organization (June 24, 2022)
• Companies with employees located in various states must be
mindful of the changing legal landscape as many states are set to
enact abortion limitations.
• Employers should understand the workplace protections
employees have under existing federal anti-discrimination laws
and how they apply to an employee’s decision whether to have an
abortion.
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Important Case Law Update
• Dobbs v. Jackson Women’s Health Organization (June 24, 2022)
• Many employers have announced that they will provide travel benefits to
employees and family members who live in states where abortion is
outlawed or severely curtailed. Providing travel benefits outside of a
group health plan raises tax, Affordable Care Act, and ERISA compliance
issues. Employers should consult with employee benefits counsel.
• If an employee needs time off to travel to another state for abortionrelated care, job protected leave may be available. Employers must
consider the Pregnancy Discrimination Act, Americans with Disabilities
Act, and Family and Medical Leave Act.
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IRS Mileage Rate Increase
• In response to record-high gas prices, the
IRS announced that July through December
2022, the optional standard mileage rate
for business travel will increase from 58.5
cents to 62.5 cents per mile.
• If your business opts to reimburse
employees for their use of personal
vehicles for business purposes, you should
account for the rate increase beginning
July 1, 2022.
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I‐9 Rules for Remote Workers
• U.S. Immigration and Customs
Enforcement recently announced that it
will permit remote review of new hires’
I-9 documentation for those who work
exclusively in a remote setting due to
COVID-19 related precautions through
October 31.
• This signals that ICE may be considering
the establishment of permanent rules that
would allow employers to regularly
conduct remote document review for
employees hired to work in locales that
are hundreds or thousands of miles away
from the employer’s nearest physical
location.
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I‐9 Rules for Remote Workers
• Employers should:
• Document the specific reasons why an in-person inspection of an
employee’s documents is not possible using the “Additional
Information” section on the Form I-9 or by attaching a separate
memorandum to the Form I-9.
• If a remote employee ceases remote work and begins to report to the
business’s physical location on a regular, consistent, or predictable
basis, you must physically inspect acceptable I-9 documentation and
record the specifics of the in-person review.
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Wage and Hour Update
• What We Know: DOL
February 1, 2022

• DOL announced plans to hire 100 investigators to support its W&H
Division’s compliance efforts
• DOL is also hiring more lawyers for enforcement
• Expect more investigations, more liquidated damages and more
penalties
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Wage and Hour Update
Presidential Focus: State of the Union – March 1, 2022

• Current proposed legislation would boost the federal minimum
wage from $7.25 to $15 per hour in the next several years and
gradually eliminate the tip credit over a similar time frame
• Paycheck Fairness Act
• Would require production of compensation data to the government and
amend federal wage and hour law to (1) restrict the use of the “factor other
than sex” defense to wage discrimination claims to “bona fide, job-related
factors,” (2) enhance non-retaliation prohibitions, (3) make it unlawful to
require an employee to sign a contract or waiver prohibiting the employee
from disclosing information about the employee’s wages, and (4) increase
civil penalties for violations of equal pay provisions
fisherphillips.com
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Wage and Hour Update
What we anticipate:
• Currently - employees who earn more than $35,568 ($684 per
week) and meet certain job criteria are exempt from overtime pay
• Expect increase of minimum salary. That may be the $47,000 rate
proposed by the Obama DOL or as high as $82,000 by 2026 (with a
mechanism calling for automatic updates)
• Duties test also under scrutiny
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Wage and Hour Update
Continued Enforcement Focus on Improper Deductions

• Minimum wage must be paid free and clear which means most
deductions cannot cut into minimum wage
• Certain benefits can be deducted, such as health insurance
• Things like costs for tools, mileage, gas, etc. cannot be deducted
• Lesser amount over several pay periods to avoid cutting into minimum
wage
• State laws on written authorization
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Wage and Hour Update
Continued Enforcement for Hours Worked
• Punching in early
• Donning and doffing
• Working through or during lunch
• Short rest or coffee breaks, 20 minutes or less, are paid
• Recording all time worked – consider remote employees
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Wage and Hour Update
What can we do?
• Assess new jobs closely to determine the • Make sure non-exempt employees know:
exempt status and audit regularly
• Watch time records for accuracy
• Ensure time records are signed by
employees (certification is important)
• Watch who receives stipends and extra
pay

• timekeeping requirements

• what constitutes hours worked

• Discipline employees that fail to properly
account for their hours or work
unauthorized overtime

• Pay for overtime hours worked
• Correct errors quickly before the liability
• Do not permit “off-the-clock” work
adds up
fisherphillips.com
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Wage and Hour Update
What can we do?
• Double Check Your Exempt “Executives”
• Managers must:
• Be paid on a salary basis of at least $684.00/week (different state threshold)
• Primary duty must be managing the enterprise, or managing a customarily recognized
department
• Customarily and regularly direct the work of at least 2 or more full time employees
• Have the actual or functional authority in areas of hiring, firing, advancement,
promotion or any other change of status
fisherphillips.com

COVID‐19 Update
• What’s the status?
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COVID‐19 Update
What we anticipate:
• The nation’s federal health authorities marked the next chapter of
the pandemic on 8/11/22 by significantly loosening many COVID-19
recommendations, including:
• dropping the “six-foot” social distancing rule – thereby lightening
employers’ burden to manage the virus.
• This doesn’t necessarily mean it’s time to drop your guard and pretend that
COVID-19 is gone completely. Stay tuned for more legal changes in reaction
to the anticipated spike of cases during Winter 2022, if new variants of
concern emerge, changing political landscape, etc.
fisherphillips.com
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COVID‐19 Update
Here are the 10 top questions you should be asking now, along with practical
answers to help you navigate this next phase:
1. Why did the CDC loosen its COVID-19 recommendations?
2. What is the practical impact of the revisions?
3. What are the CDC’s new guidelines for social distancing and the six-foot
rule?
4. Should employers routinely screen apparently healthy employees for
potential COVID-19 cases?
5. What about contact tracing after positive cases?
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COVID‐19 Update
Here are the 10 top questions you should be asking now, along with practical
answers to help you navigate this next phase.
6. When should individuals get a COVID-19 test?
7. What should workers do if exposed to COVID-19?
8. What should workers do if they are symptomatic or infected?
9. What are the CDC’s guidelines on vaccines and masking?
10. What does OSHA say about all of this?
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COVID‐19 Update
Prepare for OSHA Complaints and Inspections
• While the vaccination ETS is gone, there are still compliance
duties related to COVID-19 prevention and mitigation
• OSHA will likely ask for your COVID-19 response plan and
training records
• Develop (or update) your COVID-19 policy and communicate its
requirements to your employees
• Train managers and supervisors on what to do and say if OSHA
arrives for an inspection
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Workplace Safety
• The Biden Administration has signaled that a new day has dawned
for workplace safety
• Biden signed executive orders in his first days ramping up OSHA’s
enforcement efforts
• Doug Parker, head of Cal/OSHA, tapped to lead federal OSHA.
• The agency adopted a National Emphasis Program on COVID-19 to
devote more resources towards virus-related inspections
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Workplace Safety
What we anticipate:
• More enforcement inspectors
• More willful citations and criminal referrals
• Seeking enterprise-wide abatement agreements
• Focus on heat safety
• Focus more resources on whistleblower protection
• Enforcing OSHA’s largely dormant 2016 anti-retaliation rule
• Aggressively enforcing COVID-19 regulations
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Workplace Safety
• The House Committee on Education and Labor has approved a $707
million budget for the agency, compared to $581.8 million in 2020
• OSHA has been bulking up, and plans on using that muscle:
• Increasing Penalties
• Broadening Scope of Inspections
• Increased Number of Programmed Inspections
• Agency Sharing
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Workplace Safety
• Increased Penalties
• Current Annual Adjustments on Max Penalties –
• Serious and Other-Than-Serious: $14,502 per violation
• Willful, Repeated, or Failure-to-Abate Violations: $145,027 per violation.
• The House Committee on Education and Labor has approved increased maximum
penalties –
• Serious and Other-Than-Serious: $70,000 per violation.
• Willful, Repeated, or Failure-to-Abate Violations: $700,000 per violation.
• Minimum Penalties Increase, as well:
• Willful, Repeated, or Failure-to-Abate Violations: from $9,753 to $50,000.
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Legal Protections for Transgender Workers
Title VII
• 42 U.S.C. § 2000e-2(a)(1) states it is illegal to discriminate in any
hiring or employment practices based on an “individual’s race, color,
religion, sex, or national origin”

fisherphillips.com

14

8/15/2022

Legal Protections for Transgender Workers
What does “sex” include?
Does “sex” include gender identity or sexual orientation?
In 2020, SCOTUS says yes
• Bostock v. Clayton County, decided June 15, 2020
• Decided three related Title VII sex discrimination cases
fisherphillips.com

Legal Protections for Transgender Workers
• State Laws
• States/localities have enacted or are considering laws expressly
prohibiting employment discrimination based upon gender identity
and expression:
‐
‐
‐
‐

California
Colorado
Illinois
Iowa

‐ Minnesota
‐ Nevada
‐ New York

‐ Oregon
‐ Washington
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Legal Protections for Transgender Workers
• Administrative guidance issued in other states indicates
discrimination under their fair employment laws also prohibits
gender identity discrimination
• Employees who work in these states, regardless of where the
employer may be headquartered, are protected by these laws and
regulations.
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Employee Leaves
The nation experienced its first (temporary) taste of a federal paid
leave program in 2020
• While the federal paid leave law that was created as part of the FFCRA expired
at the end of 2020, Congress originally extended tax credits for voluntary paid
leave through March 31
• Biden’s American Rescue Plan again extended tax credits for paid leave
provided through September 30 and provided a new bucket of EPSL benefits
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Employee Leaves
What we anticipate:
• The FAMILY Act aims to provide federally funded wage replacement for those
employees who experience FMLA qualifying events
• Unlike the FMLA, would apply to all employers regardless of their size
• Employees entitled to 60 days of partially paid leave per year
• Two-thirds of regular pay, capped at $4,000 a month
• The leave would be funded through a payroll tax of 0.20%
• Has been pending in committees since February 2021
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Employee Leaves
What can we do:
• Even if a paid leave law does not pass at the federal level, check your state and
local law
• Consider offering paid leave as a benefit, or increasing your offerings, to combat
hiring and retention difficulties
• Review the common reasons for leave requests by your employees and try to
address those underlying issues
• Explore options other than paid leave that may help with hiring and retention
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California Update
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Important Case Law Update
Viking River Cruises
• SCOTUS decided June 29, 2022.
• Individual PAGA claims can be
compelled to arbitration.
• Plaintiffs then lose standing to
bring representative PAGA cases.
• But left the door wide open for CA
courts or the legislature to “fix.”
• Good victory but could be shortlived.
fisherphillips.com

18

8/15/2022

AB 2188 ‐ Cannabis
• Makes it unlawful to discriminate
against a person for (1) use of
cannabis off the job and away from
the workplace, or (2) a positive
test for “nonpsychoactive cannabis
metabolites”.
• An employee cannot be “impaired”
on the job.
• Does not apply to building or
construction trades.
• Does not preempt state or federal
laws (such as for federal
contractors).
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SB 1162 – Pay Data Reporting and
Salary Information
• Requires pay data reports to be
published on the DFEH website.
• Imposes civil penalties for not
filing reports.
• Requires employers to report
pay for employees hired
through staffing agencies.
• Requires employers to
provide pay scale information
in job postings.
fisherphillips.com
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SB 1162 – Pay Scale Posting Provisions
• Requires employers to provide pay scale for position to current
employees, upon request.
• Requires employers with 15 or more employees to include the pay
scale for a position in any job posting.
• Requires employers to maintain records of job titles and wage rate
history for each employee for duration of employment plus three
years.
• Civil penalty of $1,000 to $10,000 per violation.
• Contains language establishing a “right to cure” prior to a PAGA
claim.
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AB 1949 – Bereavement Leave
• Requires employers to provide up
to 5 days of bereavement leave
(completed within three months of
death).
• In addition to CFRA leave, but part
of Government Code rather than
Labor Code (no PAGA).
• Unpaid but employee can use paid
leave they have.
• Uses newly expanded CFRA
definition of “family member.”
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Important Case Law Update
Naranja v. Spectrum Security
Services (May 23, 2022)
• California Supreme Court says
premiums for missed meal/rest
period are “wages” rather than
“penalties.”
• Has potential implications for
paystubs (LC 226) and waiting
time penalties (LC 203).
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We encourage you to subscribe to Fisher Phillips’ alert
system to gather the most up-to-date information. Visit
www.fisherphillips.com and scroll to bottom,
click on Subscribe
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Questions?
Lauren Bushman
lbushman@fisherphillips.com
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Thank You!
Lauren Bushman
Lbushman@fisherphillips.com
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